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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against; Case No. 5868
LORI-JAN CLEAVE
39668 North General Kearny Road
Murietta, CA 92563 DEFAULT DECISION AND ORDER

Pharmacy Technician Registration No,. TCH 76217 | [Gov. Code, §11520]

Respondent,

FINDINGS OF FACT

1. Onor about October 31, 2016, Complainant Virginia K. Herold, in her official
capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs,
filed Accusation No. 5868 against Lori-Jan Cleave (Respondent) before the Board of Pharmacy.
(Accusation attached as Exhibit A.)

2. On or about May 24, 2007, the Board of Pharmacy (Board) issued Pharmacy
Technician Registration No. TCH 76217 to Respondent. The Pharmacy Technician Registration
was in full force and effect at all times relevant to the charges brought in Accusation No. 5868

and expired on June 30, 2016, and has not been renewed. This lapse in licensure, however,
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pursuant to Business and Professions Code sections 118(b) and/or 4300.1, does not deprive the
Board of its authority to institute or continue this disciplinary proceeding.

3. On or about November 17, 2016, Respondent was served by Certified and First Class
Mail copies of the Accusation No. 5868, Statement to Respondent, Notice of Defense, Request
for Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, and
11507.7) at Respondent's address of record which, pursuant to Business and Professions Code
section 4100, is required to be reported and maintained with the Board. Respondent's address of
record was and is: 39668 North General Kearny Road, Murietta, CA 92563,

4. On or about February 7, 2017, Respondent was served by Certified and First Class
Mail copies of the Accusation No. 5868, Statement to Respondent, Notice of Defense, Request
for Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, and
11507.7) at her following additional address: 259 Aliento, Rancho Santa Margarita, CA 92688,

5. Onor about March 6, 2011, the aforementioned documents sent to Respondent’s
additional address were returned by the U.S. Postal Service marked "Return to Sender” and
“Unable to Forward.”

6.  Service of the Accusation was effective as a matter of law under the provisions of
Government Code section 115035, subdivision (c) and/or Business & Professions Code
section 124.

7.  Government Code section 11506(c) states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense . . . and the notice shall be deemed a specific denial of all
parts of the accusation . . . not expressly admitted. Failure to file a notice of defense
. .. shall constitute a waiver of respondent's right to a hearing, but the agency in its
discretion may nevertheless grant a hearing.

8.  Respondent failed to file a Notice of Defense within 15 days after service upon her of
the Accusation, and therefore waived her right to a hearing on the merits of Accusation No. 5868.
i
i
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9.  California Government Code section 11520(a) states, in pertinent part: -

(a) If the respondent either fails to file a notice of defense . . . or to appear at
the hearing, the agency may take action based upon the respondent's express
admissions or upon other evidence and affidavits may be used as evidence without
any notice to respondent . . . .

10. Pursuant to its authority under Governinent Code section 11520, the Board finds
Respondent is in default. The Boafd will take action without further hearing and, based on the
relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as
taking official notice of all the investigatory reports, exhibits and statements contained therein on
file at the Board's offices regarding the allegations contained in Accusation No. 5868, finds that
the charges and allegations in Accusation No. 5868, are separately and severally, found to be true
and correct by clea;‘ and convincing evidence.

11. Taking official notice of its own internal records, pursuant to Business and
Professions Code section 125.3, it is hereby determined that the reasonable costs for Investigation
and Enforcement of this matter is $8,438.00 as of April 3, 2017.

DETERMINATION OF ISSUES

1. Based on the foregoing findings of fact, Respondent Lori-Jan Cleave has subjected
her Pharmacy Technician Registration No. TCH 76217 to discipline.

2. The agency has jurisdiction to adjudicate this case by default.

3. The Board of Pharmacy is anthorized to revoke Respondent’s Pharmacy Technician
Registration based upon the following violations alleged in the Accusation which are supported
by the evidence contained in the Default Decision Evidence Packet in this case:

a. Dishonest Act (Bus. & Prof, Code section 4301, subdivision (D));

b.  Furnishing Dangerous Drug Without Prescription (Bus. & Prof. Code sections

4301, subdivision (0), and 4059, subdivision (a));

c.  Violation of State Statute Regulating Dangerous Drugs (Bus. & Prof. Code

sections 4301, subdivision (j), and 4059, subdivision (a)); and

d.  Failure to Notify Board of Change of Address (Bus. & Prof. Code sections 4301,

subdivision (o), and 4100, subdivision (a)),
3
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ORDER

IT IS SO ORDERED that Pharmacy Technician Registration No. TCH 76217, heretofore
issued to Respondent Lori-Jan Cleave, is revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The agency in its discretion may
vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute,

This Decision shall become effective at 5:00 p.m. on July 13, 2017.
It is so ORDERED on June 13, 2017.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

A=(th ¢

By

Amy Gutierrez, Pharm.D,
Board President

Attachments:
Exhibit A: Accusation
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RAMALA D, HAaRRIS
Attomey General of California

JAMES M. Lepaks :

Supervising Deputy Altormey General
RoN ESPINOZA
Deputy Altarmey General
State Bar Mo, 176908
600 West Broadway, Suite 1800
San Diego, CA 92101
PO, Box 83266
San Diego, CA 92186-3266
T’al‘cphmzcz' {(619) 738-8447
Facsamile: (619) 645-2061
Antorneys for Complainant

 BEFORE THE
 BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Inthe Matier of the Accusation Agdinst: Case No. 5868
LORL-JAN CLEAVE -
39668 North General Kearny Road

Murigtta, CA 92563 : ACCUSATION

Pharmacy Technician Registration No. TCH
76T

Respondent,

Complainant alleges: 7 '
' PARTIES *

. Virginia Herold {Corplainant) brings this Accusation selely in her official capacity as

i the Exceutive Officer of the Board of Phasmacy, Department of Consumer Affairs.

2. Onorabout May 24, 2}%@?_, the Board of Pharmacy issued Pharmacy Technician

Regiaration Number TCH 76217 [u Loti-Jan Cleave {Respondent). The Pharmacey Technician

Registration was in full foree and effect at oll times relevant to the charges brought herein and
expired on Jore 30, 2016, and has ot hoen renewed.

i
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JURISDICTION
3. This Accusation is brought before the Board of Pharmacy (Board), Department of

Consumer Affairs, under the authority of the following laws, All section references are to the

- RBusiness and Professions Code unless otherwise indicated.

4, Section 4300 of the Cmi_z: states:

"(a) Bvery license isued may fw suspended or revoked.

by The board shall diseip L&ﬂa-flhe holder of any license issued by the board, whose defhit
has been entered or whose case has _ﬁmea heard by the board and found guilty; by sny of the
following methods: .

“(1) Suspending judgment.

"(2y Placing him or her apor ﬁmbaiémﬁ,

"(3) Suspending his or her right to practice for u period not exceeding one Year.

"t4) Revoking his or her license.

(5} Taking any other action in relntion to disciplining hirm or her as the bourd in its
discretion may deem propee. :

"fe) The board may refuse a E%:é:nﬁ& to ay applicant guilty of unprofissiona) conduct, The

1| board may, int its sole discretion, issye & probationary leense 1o any applicant for # license who is

I guiley ofunprofessiona] vonduoct am@l who has met all other reguiremenis or teensure, The board |

may Bsue the Heense subject to any-terms or conditions not contrary to public policy, hichiding,
but not limited to, the following: *

"1} Medical or psychiatric evaluation,

“(2) Continuing medical or pé}*&hiﬁtrk: Trogtinent.

"1} Restriction of type or circamstances of practice.

"y Conminuing gxariicigﬁiii‘imt%iﬁ a bosrd-approved sehabilitation program.

{5} Abslention From the use ol aleohol or drugs,

"6y Random Huid testing l“mf alcohol or drigs,

7y Complianee with laws nad regulations governing the pragtice of pharmacy.

AUCUSATION
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“{dy The botird may initiste d iséiplinary proceedings to revoke or suspend any probationary
certificate of licensure for any violatien of the terms and conditions of probation, Upon
satisfactory completion of ;;rabztzian; the board shall convert the probationary certificata to a
regalar certificate, troe of conditions.

“(e) The proceedings under this article shall be conducted in accordance with Chapter 3
{commencing with Section 113007 of Part | of Division 3 of the Government Code, and the board
shall have all the powers granted therein. The action shall be final, except that the propriety of the
action is smbgeci to review by the su{ze:'rio;s court purspant to Scetion 1094.5 of the Code of Civil
Procedure.”

5. Section 4300.1 of the Code states:

"The expiration, cancellation, forfefture, or suspension of 4 board-issued Heense by mp&fﬂ%im
of law or by order or decision of the bosrd or a count of law, the placement of s license on a
retired status, or the voluntary sgu—fr(%ndz:r of o license by a livensee shall not deprive the board of
Jurisdiction 1o commenge or pmccaéi with any investigation of, or action or disciplinary procewding
against, the licensee or 1o render n decision suspending or reveking the license,”

STATUTORY PROVISIONS

6. Section 4022 of the Code states:

“Baiigerous drug” or "dangerous devies” means any drug or device wnante for self-use in

| homans or snimals, and ineludes the following:

o) Any drug that bears the fogesd: "Caution: foderal law prohibits dispensing without
prescription,” "Rx only,” or words of similar impert,

(b} Any devide that bears the stutement: "Caution: federal Jaw restricts this devios to sale by

or on the order of o MRy only," or words of similar fport, the blank to be filled in

| with the dosigration of the practitiones Heensed to wse or order use of the device.

i Any other tiéia:g or device that by federal or state law can be Jawfully dispensed onlion
preseription or Turnished purstayt {o Section 4006.”
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7. Section 4039, subdivision (8) of the Code states:

“{a A person may nol fumish any dangerous drug, except upon the preseription of 3
physician, dentist, podiatrist, {Bpmméﬂ.?‘ish velerinarian, or nattropathic doctor pursuant to Section
3640.7. A person may not furnish 32;}5 dangerous device, extept upon the preseription of a
physician, dentist, podiatrist, wpmméztrm, veterinarian, or naturopathic doctor pursuant to Section
3407

8. Secction 4100, subdivision (a) of the Code siates:

“Within 30 days after changing his o1 her address of record with the board or after changing
his or her nawne according to law, o pharmacist, intern pharmagist, technician, or designated

reprisentative shull notify the executive officer of the board of the change of address or change of

| name.”

Y, Section 4301 of the Coile states:

"The board shall take sction against any holder ofa ficense who is guilty of unprofessional
conduct or whose leense has been fﬁrm:uwd by fraud or misrepresentation or issued by mistake,
Unprofessional conduct shall inﬂuc&, bt 3s ot Hmdted 1o, any of the following:

4

"1 The commission of any aéa mvolving moral urpitude, dishoneity, frand, decedt, or
corruption, whether the act is m}nm}iﬂeﬁ in the course of relations 45 a licensee or otherwise, snd
whether the act lsa Rlony or m%ﬁd%l‘;m%}aﬁﬂf or aot.

v (3 The violation of any of 'Yh’éi@ stitutes of thig state, afany other sigte, or of the Unlted

States regulating controlled substimees and dangerous drugs,

I
o

(o} Violating or atierpting to vielate, direetly or indirectly, or sssisting In or abetting the
violttion of or conspiving to violate any provigion or term of this chapter or ol the applicable
federsl and state Jaws and vegulations govering pharmacy, including regulations established by the
board or by any other state or edoral repuialory ageney.

ki3 7

P

ACCUBATION




s

SFOMy e -3 & La A

DRUGS AT ISSUE

1. Suboxone is a dangerous drug as defined by Buosiness and Professions Code seetion
402Ha)y and is 4 Scheduls H emﬂmi‘l&d substance (Rederal lnw) pursoant to 21 C.F.R. section
1308.13(e)(2).

{h Nexium is & dangerous dmg as defmed by Business and Professions Code section
4022¢ny and used to weat cmphagiti& gastroesophageal reflux disense, provent ulesrs and
Zollinges-Etlisen syndrome. .

COST RECOVERY

12, Section 125.3 of the Cote states, in pertinent part, that the Board may request the
adminisirative law judge to direct a liventiate found to have commitied a vioktion or vinlations of
the licensing act to pay @ sum nol m exceed the reasonpble costs of the investigation and

enforcoment of the case.

{IFighonest Act)

3. Respondent i subject %9 diseiplinary action under Code seetion 4301, subdivision (D,
m that she committed an actinvolving moral turpitude, dishonesty, fraud, or deeeit, when she
stoke items from her employer, Dinl Drug, Ine., while working there as 1 phavmacy technician, The
cireumstances are as follows:

t Incor about Blay 2013, ;?é{eégwmimz was working as a pharmacy technician at Dial

Dirug, Ine. An employee of Dl Diug fuund 2 bag i Respondent’s work area comaining, among

other things, bottles of Suboxone’ and Nexiom® that hod boen taken from the pharmacy.
Respondent was confranted abouit the items by the Pharmadist in Charge and asked to return -

anything that she had stolen Fori the phasmacy, Respondent returned the Nexbum (a8 well a3

P Byboxone i 8 Schedule Vo contralled substance in Californte and iz used o treat nareotic

i (opiate) addiction.

* Wexiim is-a medication uded fiy troat certain stomach and esophagus problems. Until
Mareh 28, 2014, Nexiom requived o prescription and thercfore was considered a dangerous diug
and could not be purehased over the counter by consmers,

ACCUSATION
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some over the counter items Ike 1otit>n) and was fired on or about May 5, 2013, for stealing from

her employer.

(Furnishing Dangerous Drug Without Prescription)

15. Respondent is subject to disciplinary action under Code section 4301, subdivision (o},
in conjunction with Section 4059, subdivision (a), in that she farnished to herself, without
prescription, a dangerous drug {twoé bottles of Nexiumi) that she bad stolen from her employer,
Dial Drug, Inc., as more fully aﬁeg&_ii i paragraphs 13-14, above, which at¢ hereby incorporated

by reference.

(Violation of State Statute Regulating Dangerous Drugs) _
16, Respondent is subject to disciplinary action under Code section 4301, subdivision
in that she violated Business and Professions Code section 4039, subdivision (a), by furnishitig to
herself, without preseription, a dangerous drug (two bottles of Nexium) that she had stolen from
her employer, Dial Drag, Inc., 8s mt::re fully afleged in paragraphs 13-14, above, which ars herehy

incefparated by reference.

(¥allure to Notily Board of Change of Address)
17. Respondent ks subject fo disciplinary action nnder Code section 4301, subdivision {5),
in conjunction with Section 4100, subdivision (), in that Respandent failed 1o notify the Board

' within 30 days after she had changed her address. The clrcumstances are as follows:

18. Ouor about June 23, ZQIS, the Board mailed Respondent a letter to her address of
record with the Board rejzarding its investigation of thiis matter and requesting that Respondent
contact the Board within 72 bn:«’ziﬁé*ss hours. The Board was never contacted by Respondent. On
or about July 21, 2015, the Board sent Respondent a second Tetter té her addyess of record, again
requesting that Respondent ccmim;t the Board within 72 business hours. The Board was never
contacted by Respondent mgardmé this second letfer. On or about August 11, 2013, and

ACCUSATION
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August 13, 2015, the Board received back the lotters it bad sent to Respondent, marked forward
| time expired and return to sender,

PRAYER
WHEREFORE, Complainant z}*aqmexzs that & hearing be held on the matters herein alleged,

f| and that following the hearing, the Bourd of Pharmaey issue a decision:

L. Revoking or suspending Pharmacy Techniian Registration Number TCH 76217 ;

i issued to Lori-Jan Cleave:

2. Ordering Lori-Jan Cleave to puy the Botrd of Pharmacy the reasonable costs of the
| investigation and enforcement of this case, pursiant to Business and Professions Code section
125.3;

3. Tsking such other and further setion as deemed neeessary and proper,

DATED: i

16 L0 // s 0;3 Asj?

VIRGINIA HEROLD

Exsutive Olflger

Board of Pharmacy

Departrment of Consutner Affaiss
State of Califtimia

Complainnnt

| SDIBTET0NI434

12385850 doe
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